
persona y derecho / vol. 77 / 2017/2 / 227-250 227
Issn 0211-4526  •  doI 10.15581/011.77.227-250

Toleration as Asymmetric Recognition

Tolerancia como reconocimiento asimétrico

Fabio Macioce
LUMSA Università (Italia) 
fmacioce@libero.it

Recibido: 21/09/2017 / AceptAdo 26/11/2017

Abstract: In this paper I argue for a conception of tolera-
tion as asymmetric recognition. I start from an analysis of 
the concept of toleration, and of the reasons that under-
pin such an act; then, the distinction between toleration 
and recognition is highlighted, and it is linked both to the 
different degree of cogency that these reasons reveal, and 
to the different structure of the relationship between the 
subjects involved. I argue that toleration is a form of as-
ymmetric relationship, that may be granted with regard to 
‘divergent’ practices because of the condition of vulnera-
bility of the claimant group, rather than in virtue of their 
intrinsic value.
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Resumen: En este trabajo defiendo una concepción de 
la tolerancia como reconocimiento asimétrico. Parto de 
un análisis del concepto de tolerancia y de las razones que 
sustentan dicho acto; luego, se resalta la distinción entre 
tolerancia y reconocimiento, los vinculando tanto al dife-
rente grado de fuerza que revelan estas razones, como a 
la diferente estructura de la relación entre los sujetos in-
volucrados. Argumento que la tolerancia es una forma de 
relación asimétrica, que puede otorgarse con respecto a 
las prácticas «divergentes» debido a la condición de vul-
nerabilidad del grupo demandante, más que en virtud de 
su valor intrínseco.
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1. introduction

I n speaking of toleration, my aim is to deal with it as a legal and philosoph-
ical problem. More precisely, my aim is to demonstrate that toleration is 
rooted on the same reasons that underpin policies of recognition, but it 

goes a step forward. While the dialectic of reciprocity underpins the paradigm 
of recognition, toleration is required for a number of radical differences that 
are beyond the range of what we can recognise and accommodate. To do that, 
we should adopt a more asymmetric conception of toleration: such a concep-
tion, I admit, is similar to that of vertical permission, notwithstanding it stems 
from different reasons and reaches different results.

a number of caveat must be stressed. First, as I have stated above, I will 
consider toleration not as a subjective virtue, but as a public policy, that is as 
a concrete action towards practices and beliefs that are, for many reasons, dif-
ferent from the ‘normality’. While english is much precise in distinguishing 
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tolerance (as a form of personal behaviour) from toleration (the act or rule 
by which individuals and groups living in a given territory are granted to live 
according to their beliefs and to practice their particular religion), other lan-
guages (like Italian, or German, or spanish, or French) use a same word for 
both: tolleranza, Toleranz, tolerancia, tolèrance. Thus, I must specify that in the 
present paper I will consider only toleration, leaving tolerance on the back-
ground, even if these two notions are clearly interrelated.

second, I will focus on groups, rather than on individuals; not only be-
cause this is precisely what is more urgent in the context I am considering 
(europe, mainly), but also because toleration of ‘strange’ or ‘divergent’ indi-
vidual practices is –to my eyes– adequately ruled within the classical liberal 
paradigm 1. Third, I will analyse toleration in its vertical understanding (that 
is, within the relationship between the state and the minority groups that are 
settled in its territory): I will neither take inter-group toleration into account, 
nor form of toleration between states in the international context. For these 
reasons, my analysis will concern toleration as a public policy towards minor-
ity groups’ claims in diverse societies.

2. the concept of toleration

Before going further in the discussion, it would be useful to better de-
fine both the concept and the conceptions of toleration that I will take into 
consideration. It is true, indeed, that toleration is a classical paradigm through 
which liberal democratic countries deal with differences, and first of all with 
religious differences; but at the same time both the subjects and the object of 
toleration are not easily clear-cut.

as a matter of fact, the term toleration can be applied to many different 
sorts of things, and between different subjects: we can talk about toleration 
in different fields and with regard to different topics, like religious beliefs, 

1 For a survey on the liberal account of toleration see Mendus, s., Toleration and the Limits of Lib-
eralism, atlantic highlands, nJ, humanities press International, Inc., 1989, pp. 6 ss; Galeot-
ti, a., La Tolleranza. Una proposta pluralista liguori, , napoli, 1994, pp. 35 ss; and id., Toleration 
as Recognition, cambridge University press, cambridge, pp. 21 ss; rawls, J., Political Liberalism, 
columbia University press, new york, 1996, pp. xxvi ss.; KuKathas, c., «liberal Toleration», 
in KuKathas c. (ed.), The Liberal Archipelago: A Theory of Diversity and Freedom, oxford Univer-
sity press, oxford, 2003, ch. 4.
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cultural practices, traditional behaviours, strange or hateful forms of speech. 
again, we can tolerate these expressions of diversity in a number of ways, such 
as through legal norms and exemptions, or through socially shared behav-
iours, and these forms can be differently interrelated to each other depending 
on local circumstances. In other words, even if we focus on toleration rather 
than on tolerance (that is, on the specific acts and rules that grant individuals 
and groups the possibility to live differently and to practice their divergent way 
of life), there are different objects of toleration that can be considered, and 
different subjects that may tolerate (the international community, the state, 
the local authorities, other individuals) 2. Thus, finding a core concept of tol-
eration, behind these different possibilities, is of utmost importance in order 
to proceed with the analysis of different conceptions of toleration, and of their 
merits in super-diverse societies 3.

In a first perspective, the concept of toleration stems from the relationship 
between two different regulatory systems: it is the outcome of the interplay be-
tween a norm of a regulatory system (that prohibits or qualifies wrong a given 
practice / belief), and a superior system, which contains a norm (a principle, 
or a value, or a specific rule) that derogates to the first one 4. More precisely, 
toleration is the outcome of a double normative qualification: on the one hand, 
what is tolerated is prima facie prohibited within the normative system of ref-
erence, that we can call the ‘Basic’ normative system. on the other hand, there 
must be a different and superior system, that we can label as the ‘Justifying’ 
normative system, according to which the former qualification (the prohibi-
tion) is overcame though not abolished 5. This second and superior normative 
system provides principles and rules, which are the reasons for tolerating what 
is –according to the Basic system– prohibited: «toleration always presupposes 
an inter-system relation; intra-systemic toleration would be contradictory.» 6 
Finally, toleration is (always?) a precarious balance: like for a number of sexual 
behaviours and orientations, some acts that were prohibited in the past Basic 

2 cohen, a. J., «What Toleration Is», Ethics (oct. 2004), p. 70.
3 For an analysis of the term «superdiversity» as the key feature of contemporary Western soci-

eties, see VertoVec, s., «super-diversity and its implications», Ethnic and Racial Studies, 29(6) 
(2007), pp. 1024-54.

4 coManducci, p., «sobre el problema de la tolerancia», Ideas & Derecho, 1 (2001), p. 200.
5 Garzon Valdès, e., «some remarks on the concept of toleration», Ratio Juris, 10 (2) (1997), 

p. 130.
6 Ibid., p. 133.
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system, and then merely tolerated according the Justifying system, became fully 
allowed by the Basic system itself once they have been regarded in a different 
light. Thus, they currently do not need any kind of toleration.

In a second perspective, the concept of toleration should be analysed 
considering (at least) five characteristics 7: I will summarise them, and I will 
argue that this second account is much more precise and useful to understand 
the exact meaning of the concept. First, the vertical and/or horizontal rela-
tionship between tolerator and tolerated should be specified, as well as the 
object (beliefs, practices, etc.) of toleration. second, we must suppose that the 
tolerated practices, beliefs, or acts are objectionable, some way or another, that 
is non-indifferent for those who tolerate them: this is the so called objection 
component, namely is what distinguishes toleration from a generic non-inter-
ference. Third, even if objectionable or negative, there must be many (practi-
cal or theoretical) factors that provide reasons for acceptation, that is factors 
that encompass the action and beliefs tolerated, so as to make them acceptable 
though not positively evaluable 8. at the same time, fourth, any form of tol-
eration is accompanied by the idea of a limit: we can tolerate objectionable 
things, provided we make clear what lies beyond such a sphere of toleration, 
because is not covered by the conditions of acceptance. as Forst clearly states, 
this condition (of intolerability) needs not to be identical to what is merely 
objectionable: there are practices and beliefs that one may find wrong (that is 
objectionable) but can still accept, because they are covered by the acceptance 
condition: beyond that line, there is the realm of the intolerable, which is re-
jected because reasons for acceptation and tolerance are not strong enough 9. 
Fifth, the exercise of toleration must be voluntary, since otherwise we should 
talk of suffering, endurance, or patience, rather than of toleration: the toler-
ator is the subject who is in the position of deciding whether or not tolerate 
anything, and to what extent, and for what reasons. he/she is in the position 
of establishing the limits of toleration, thus he/she cannot be compelled to 
do so. This is the reason why citizens in a european country do not properly 
tolerate those who are of a different religion, because the legal system, in 

7 forst, r., «The limits of toleration», Constellations, 11 (3) (2004), p. 314-315. see also forst, 
r., «Toleration, Justice and reason», in McKinnon, c. and castiGlione, d. (eds.), The Cul-
ture of Toleration in Diverse Societies, Manchester University press, Manchester, 2003, pp. 71-85.

8 For both the objection component and the acceptation component see KinG, p., Toleration, st 
Martin’s press, new york, 1976, ch. 1.

9 forst, r., Toleration, Justice and Reason, cit., p. 72.
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granting to anyone the freedom of religion and conscience, does compel them 
to ‘accept’ those who are –to their eyes– heretics or nonbelievers 10: they may 
suffer, or abstain from illegal behaviours (such as interfering with the freedom 
of worship or religion of other people), but they do not tolerate anything.

such a concept is different to the first one, not only because it considers 
more factors and aspects of toleration: it is different because is specifies that the 
objectionable practices are made acceptable by a number of reasons, rather than 
norms. Indeed, the first concept understands toleration as the outcome between 
two normative systems, according to which the practices are only prima facie 
prohibited (within the Basic system), because they are actually allowed with-
in the Justifying system. The difference is noteworthy, and it is even deeper 
when we consider the distinction between policies of toleration and policies 
accommodation. such a distinction is not always evident, nor always taken into 
account: 11 in my understanding of toleration it is, contrariwise, pivotal, because 
toleration begins where accommodation is not possible any more.

In other words, only two scenarios are possible: first, toleration and ac-
commodation are synonyms, thus we are simply multiplying the concepts, 
with no real reason and utility; second, accommodation and toleration are 
different kind of policies. I think that they are significantly different: while 
through accommodation the rules of the Basic legal system are modified and 
adapted to the new scenario (that is, we fully accept the fact we live in a diverse 
society thus we change the legal system to make it consistent with such a new 
characteristic of our society), 12 in the second they are not: the rules of the 

10 robert churchill defines toleration, among other things, as «voluntary forbearance on the ba-
sis of reasons.» see churchill, r. p., «on the difference between Moral and non-Moral 
conceptions of Toleration: The case for Toleration as an Individual virtue,» in aMin razaVi, 
M. and aMbuel, d. (eds.), Philosophy, Religion, and the Question of Intolerance, state University of 
new york press, albany, 1997, pp. 189-211.

11 For instance, it is not considered –better, it is neglected as a matter of principle– by these schol-
ars who argue for a toleration as recognition of excluded minorities (among others, taylor, c., 
Galeotti, a. e., Toleration, cit., pp. 192 ss; Jones, p., «Toleration, recognition and identity», 
Journal of political philosophy, 14(2) (2006), pp. 123-143). even if I share the most part of their argu-
ments, I argue that toleration is something more, and something different, from policies of recog-
nition aimed to the accommodation of minority cultures. For a more complex interplay between 
toleration and recognition, which stresses the distinction between persons and groups, on the one 
hand, and practices, on the other hand, see laeGaard, s. «recognition and toleration: conflicting 
approaches to diversity in education», Educational Philosophy and Theory, 42 (1) (2010), pp. 22-37.

12 For a survey of the different phases of multicultural policies, and of accommodation of minority 
groups, see KyMlicKa, W., «The rise and fall of multiculturalism? new debates on inclusion and 
accommodation in diverse societies», International Social Science Journal, 61(199) (2010), pp. 97-112.
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Basic legal system remain the same, but they are partially or temporarily over-
came for reasons that make them acceptable. We can also express that same 
distinction by referring to two degrees of recognition: policies of accommo-
dation are the result of a full recognition and a full participation in the public 
sphere, which is modified to permit such a participation; on the other hand, 
acts of toleration are weaker forms of recognition, even if they stem from the 
same kind of claims. In that second case, recognition means only a provisional 
suspension of rules that prohibit a specific behaviour, or a different interpre-
tation 13 of these rules in specific cases, but the rules are neither modified not 
replaced by new ones.

This is the reason why the Garzon-valdès definition of toleration is not 
enough precise: if we consider toleration simply as the outcome of the inter-
play between two regulatory systems, according to which a number of prac-
tices are only prima facie prohibited, because they are actually allowed by a 
Justifying norm, the distinction between accommodation and toleration van-
ishes. If such a Justifying norm does exist, the Basic system must be modified 
and the practice in question must be allowed: we may debate what may be the 
better way to modify the Basic legal system (through exemptions, or through 
a different interpretation, or through a degree of autonomy granted to mi-
norities, etc.), but such a kind of modification is what underpins any policy of 
accommodation. Thus, in that perspective is unclear why should we talk about 
toleration rather than of accommodation (or recognition).

politics of accommodation are different to each other, and largely de-
pendent on local factors and specific circumstances: these strategies of accom-
modation may be distinguished into different categories, 14 such as policies of 
autonomy (that is policies that grant minorities a voice in decision making 
processes), policies of symbolic recognition (apologies for injustice in the past, 
or inclusion of minority cultures in school curricula), policies of protection 
(e.g. measures to preserve cultural and linguistic minorities from assimilation, 
through specific measures of sustain), exemptions from specific legal require-
ments (for instance the exemptions concerning the wearing of sikh turbans), 
and policies of direct assistance (through funding or through affirmative ac-

13 For an analysis of the role of legal interpretation in multicultural policies, see Macioce, F., 
«legal pluralism, ethno-cultural accomodation, and the Interpretation of rights», Rivista di 
Filosofia del Diritto, 4(2) (2015), pp. 381-426.

14 Murphy, M., Multiculturalism: A Critical Introduction, routledge, london-new york, 2012.
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tions). all these policies, even variously related to different national contexts, 15 
display a more or less extensive recognition of minority claims, and try to find 
a solution to the conflict between specific practices and the legal system: in 
other words, every policy of accommodation is a solution (maybe precarious) 
to the challenge posed by the identity of a specific minority, and the rules of 
the Basic legal system. one can think that some of these policies are better 
than others, or that some of them are better attuned with the specific charac-
teristics of a given situation. however, these policies (or at least a number of 
them) are the outcome of processes of public recognition: minority claims are 
considered publicly relevant and worthy of consideration, and they are admit-
ted to the public sphere, so as to transform, modify, accommodate, or adapt 
the rules that shaped it previously.

In my understanding, reasons for toleration are the same that urge us 
to publicly recognise minority claims (through policies of accommodation), 
but they are less relevant, that is not strong enough to justify a change of the 
Basic legal system. In both cases we face a number of claims arising from 
inequalities between groups, and more precisely between groups whose reli-
gious, cultural, or traditional identities are excluded from the public sphere 
in liberal societies. and in both cases these claims are not merely about free-
dom (of religion, of conscience, of living privately a number of practices 
and traditions), but they concern the discrimination which stems from the 
exclusion of a given group identity from the public sphere. The difference, 
even if not always clear-cut, is that in a number of cases minority claims are 
deemed strong enough to modify the old rules, and to become fully accept-
ed in the public sphere, in other cases they are not, even if not completely 
undeserving. There is a space between full recognition and reject: this is the 
space for toleration.

What is not completely clear in Garzon-valdès’ definition is the nature 
of the Justifying system, because it appears as a «superior normative sys-
tem» 16, that is more a system of constitutional rules than a generic system of 

15 see for the British context Modood, T., Multicultural Politics. Racism, Ethnicity and Muslims in 
Britain, University of Minnesota press, Minneapolis, Mn, 2005; and also Modood T., Multi-
culturalism. A Civic Idea, polity press, cambridge, Ma, 2007. For a non-eU context see KyM-
licKa, W., Liberalism, Community and Culture, clarendon press, oxford, 1989; and taylor, c., 
«The politics of recognition», in GutMan, a. (ed.), Multiculturalism. Examining the politics of 
recognition, princeton University press, princeton nJ, 1994, pp. 25-74.

16 Garzon-Valdès, e., Some remarks on the concept of toleration, cit., p. 130.
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reasons. But if a behaviour, apparently prohibited by a norm of the (Basic) legal 
system, is permitted according to a more systematic understanding of the in-
terplay between the ordinary system and the constitutional system, it should 
be simply allowed within the system: it should not be merely tolerated. on 
the contrary, following Forst, we may understand the Justifying system as a 
meta-legal system of reasons (ethics principles, reasons of prudence, practical 
needs, etc.) that urges the sovereign to tolerate what is, from a legal point of 
view, prohibited.

Finally, the discussion also demonstrates that the concept of toleration is 
indeterminate, in the sense that it cannot determinate its contents and its lim-
its: in other words, that concept provides us a structural (formal) definition of 
toleration, not a substantial one. The content of toleration, that is, the specific 
beliefs and acts we decide to tolerate, and the limits of toleration, depend on 
the interplay between the Basic and the Justifying systems: thus, they depend 
on the specific normative options ruled by these two interacting systems. For 
these reasons, Forst correctly describes the concept of toleration as a «nor-
mative dependent concept.» 17 Toleration depends on the specific reasons that 
those who hold the power (of deciding whether to tolerate or not) assume as 
worthy of consideration: that is, it depends on the reasons that are considered 
strong enough to tolerate what is prohibited.

In order to determinate the contents and limits of toleration, we must 
therefore move from an analysis of the concept, to a discussion of the dif-
ferent conceptions of toleration, that is of the different paradigms within 
which toleration receives its substance. These conceptions are, so to say, the 
theoretical and political resources, that we can use to explain why toleration 
may be regarded as a valuable practice, and to what extent it is consistent 
with the justifying reasons that make it worthy of appreciation. These rea-
sons are, as I have argued, the same that justify the politics of recognition 
in diverse societies: however, these reasons are less relevant, or not relevant 
enough to justify full accommodation (that is: a modification, an exemption, 
a positive sustain, etc.), but merely that some rules are disregarded in the spe-
cific case. Therefore, two questions arise: first, we need to analyse what are 
these reasons, which may underpin both policies of recognition and options 
for toleration (even with a different level of strength); second, we must bet-

17 forst, r., The limits of toleration, cit., p. 314.
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ter define the threshold between accommodation and toleration, that is the 
limit between these two options. I will explore the first question in the next 
section, and the second in the final section.

3. reasons for recoGnition, reasons for toleration

I argue that the permission conception, and the respect conception, are 
the two most relevant paradigms of toleration, at least in the sense that they 
are the two opposing poles of a wide range of possibilities within which we can 
justify and limit a tolerant policy. such a distinction is also transversal to that 
between the different accounts of toleration such as the liberal, or the mul-
ticultural one: more precisely, the liberal understanding of toleration can be 
–depending on the single author– closer to one or another of these two poles. 
however, I will analyse only the conception of toleration-as-recognition, be-
cause I assume that the reasons, which underpin toleration and recognition, 
are basically the same, with only a different in intensity.

The conception of toleration-as-recognition stems from the idea of re-
spect, and it shifts more resolutely from the idea of forbearance to the para-
digm of recognition. such a conception, as a matter of fact, takes the fact into 
account that both the toleration-as-permission, and the toleration-as-neutral-
ity, are not able to provide adequate answers to quests for dignity, identity, sur-
vival and preservation posed by groups, rather than by single individuals, and 
that the formal recognition of equal rights in the public sphere is not enough.

state neutrality simply means that the rules governing the public sphere 
can be justified by reasons that must not be biased, and that heretic or diver-
gent practices are permitted into the private realm: practices and beliefs are 
publicly accepted provided they are consistent with the rules and the princi-
ples established by the democratic majority (e.g. a number of constitutional 
principles), or with reasons accepted by them (practical reasons, political con-
venience, etc.) and tolerated to the extent they are restricted into the private 
sphere, not claiming for public recognition. It is the private sphere the place 
where political interference is suspended, that is a realm  where the state has 
no reason to intervene with its coercion. 18

18 see that locke’s statement: «It may indeed be alleged that the magistrate may make use of ar-
guments, and, thereby; draw the heterodox into the way of truth, and procure their salvation. I 
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What is at stake is that the neutrality principle «simply overlooks the pub-
lic/private dimension that regulates the very working of the neutrality princi-
ple» 19: as long as citizens are free to pursue their own ideals and to practice their 
culture in the private realm, and as long as in the public sphere they «should 
disregard their particular membership and be ‘just citizens’ on an equal basis» 20, 
the fact of holding the power to draw the line between the public and the private 
realm is pivotal. as Galeotti states, not only modern democracies need to allow 
minority members the freedom of expression or the freedom of religion, but 
liberal states should also «counter the advantages or disadvantages that (they) 
have accumulated over a long period of discrimination». 21 If minority members’ 
beliefs and practices are tolerated in the sense of the mere permission, and if 
they are relegated into the private realm, without allowing them any form of 
public recognition, substantial equality is missed: members of these groups are 
not equals to members of the majority, because they do not enjoy public respect.

The private/public distinction is in itself not neutral with respect to the 
plurality of beliefs and practices found in diverse societies, but it reflects the 
values and the conception of the dominant majority. even the most basic con-
cepts, such as those of human nature, human body, birth and death, and ra-
tionality, are to some extent culturally embedded, and different cultures have 
different conceptions with regard to issues such as the children’s education or 
the periodization of life, and so on. 22 our very understanding of human rights, 
that is, of those rights that we should grant to ethno-cultural groups, is shaped 
by certain ideas of happiness, wellbeing, autonomy, and freedom, which are 
themselves culturally formed and cultivated. 23

grant it; but this is common to him with other men. In teaching, instructing, and redressing the 
erroneous by reason, he may certainly do what becomes any good man to do... every man has 
commission to admonish, exhort, convince another of error, and, by reasoning, to draw him 
into truth; but to give laws, receive obedience, and compel with the sword, belongs to none but 
the magistrate. and, upon this ground, I affirm that the magistrate’s power extends not to the 
establishing of any articles of faith, or forms of worship, by the force of his laws. For laws are of 
no force at all without penalties, and penalties in this case are absolutely impertinent, because 
they are not proper to convince the mind.» locKe, J., Second Treatise of Government and A Letter 
Concerning Toleration, ed. by Mark Goldie (oxford University press, 2016), p. 129.

19 Galeotti, a. e., «citizenship and equality: The place for toleration», Political Theory, 21 (4) 
(1993), p. 592.

20 Ibidem.
21 Galeotti, a. e., Toleration as Recognition, cit., p. 65.
22 pareKh, B., Rethinking Multiculturalism. Cultural Diversity and Political Theory, Macmillan, Basing-

stoke, 2006, p. 121.
23 Ibid., p. 109 ff.
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Moreover, not for everyone the withdrawal of his/her own membership 
is equally easy: the pressure of the state can be different for those who belong 
to minority groups, that is for those who experience the pressure of other 
loyalties and other memberships, beside that of the state. In other words, the 
majority has the power to draw the line between the public and the private 
sphere, so as to affirm the loyalty to the state as the only relevant loyalty in 
the public realm; the minorities do not have such a kind of power, being only 
subjects to such a distinction, and not being able to contest it. 24

By reason of that inadequacy, a stronger form of recognition must be 
joined with the practice of toleration: if a given diversity (for instance, a re-
ligious diversity) is relegated to the private realm, it is denied equal public 
legitimacy with other forms of belonging (for instance, the political identity) 
and with other creeds. 25 Therefore, in so far as that diversity is related to a 
minority, and it is part of the minority’s identity, the group associated with it 
does bear a social stigma: its members lack a crucial condition for self-esteem 
and wellbeing. 26

For these reasons, toleration-as-recognition demands to consider the 
‘others’ as partners of a relationship of reciprocal recognition. Those whose 
beliefs and practices are ‘different’, are recognised morally and politically 
equals, even if they hold in many respects a number of incompatible views: 
not only they are free and equals in the public sphere, in the sense they are 
entitled to the same set of rights as anyone else, but the whole society is avail-
able to forms of mutual adaptation in order to leave room to group identities. 
diversities are not simply confined in the private realm, and individuals who 

24 such a kind of privilege is not exclusively related to cultural minorities. as young correctly ob-
served, «dominant institutions support norms and expectations that privilege some groups and 
render others deviant. some of these are cultural norms, but others are norms of capability, so-
cial role, sexual desire, or location in the division of labour». see younG, I.M., «ruling norms 
and the politics of difference: a comment on seyla Benhabib», The Yale Journal of Criticism, 12 
(2) (1999), p. 415.

25 a classic example of this position is rawls, J., «The idea of an overlapping consensus», Oxford 
Journal of Legal Studies, 7 (1987), pp. 1-25, and id., «The priority of the right and the Idea of 
the Good», Philosophy and Public Affairs, 17 (1988), pp. 251-276; but the argument is clearly 
and classically stated in locKe, J., A letter, cit., p. 233: «The church and the worship of God is 
outside] the reach of the magistrate’s jurisdiction, because [...] they have no connexion at all with 
civil affairs. The only business of the church is the salvation of souls: and it no ways concerns the 
commonwealth». see more recently Jones, p., «Toleration, recognition and identity», Journal of 
political philosophy, 14 (2) (2006), pp. 123-143.

26 Galeotti, a.e., Citizenship..., cit., p. 597.
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belong to a minority group do not bear any kind of social stigma. differences 
should not be merely tolerated as private lifestyles, but accepted so as to sym-
bolically recognise their public presence. authentic recognition concerns the 
fully inclusion of minority and weak groups, within democratic citizenship 
by virtue and not in spite of their membership, and the identity of the group. 27

of course, not everything can be recognized: not every practice can ob-
tain a public recognition, even if it may be part of the identity of a group. 
Because it would be inconsistent with the paradigm of recognition limiting 
toleration only with reference to the values of the majority, the strategy must 
here be different: many authors draw the line of toleration using the principle 
of justification, or the paradigm of constitutional patriotism. 28 Minorities and 
groups involved in the relationship of recognition are asked to respect these 
principles of practical reason they themselves need to take recourse when they 
claim for recognition. If any conception of the good is allowed to participate 
in the public debate, and if they interact to each other within a framework 
of rules that give to each actor equal chances to raise claims (that is, both 
to minorities and to majority), the respect of the rules governing the public 
space is pivotal. More precisely, what is pivotal is the respect of the principle 
of reasonable justification, that is the principle according to which arguments 
for and against any conception must be mutually justifiable, and not based on 
a prejudicial denial of what is different. The acceptance of that principle draws 
the limits of the tolerable, and thus defines what may be recognized, and what 
may not, for those who deny it deny the basic norms of dialogue and demo-
cratic coexistence. 29

however, I will argue that even if is perfectly reasonable to limit the 
possibilities of recognition by using the principle of public justification, or the 

27 luKes, s., «Toleration as recognition», Ratio Juris, 10 (2) (1997), p. 215. see also Galeotti, La 
tolleranza, cit., p. 153.

28 The most prominent paradigm is here the habermas’ idea of a «discourse ethics». see his Mor-
al Consciousness and Communicative Action, trans. lenhardt, c. and nicholsert, s.W., MIT 
press, Boston, 1990. For the idea of constitutional patriotism see haberMas, J., The New Con-
servatism: Cultural Criticism and the Historians’ Debate,  MIT, Boston, 1989, p. 236; and haber-
Mas, J., «citizenship and national Identity. some reflections on the Future of europe», in 
r. beiner (ed.), Theorizing Citizenship, state University of new york press, new york, 1999, 
p. 278. More recently, for further analyses, see calhoun, c., «Imagining solidarity: cosmo-
politanism, constitutional patriotism, and the public sphere», Public Culture, 14 (1) (2002), 
pp. 147-171.

29 see, on that perspective, forst, r., The right to justification. Elements of a constructive theory of 
justice, columbia University press, 1997, pp. 79 ff., 139 ff.
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paradigm of constitutional patriotism, they are less relevant as a criterion for 
toleration. In other words, these criteria may well define what can be recog-
nised in liberal societies, and thus accommodated, but toleration lies beyond 
the limit of recognition: with regard to toleration, the paradigm of constitu-
tional patriotism is only the lower limit, not the upper one.

4. the liMits of recoGnition and the borderline 
between recoGnition and toleration

affirming that the principle of reasonable justification is the limit of what 
we can recognised, is consistent –not by chance– with the idea of constitu-
tional patriotism, 30 according to which the pluralism of our societies is limited 
by the respect (and the sharing) of the basic principles of our legal and social 
systems: failing to comply with them is not at all tolerable. according to that 
perspective, the ethno-religious diversity does involve recognition but also 
requires that all the parties involved take the perspective of the other, in so 
making the diversity itself rationally acceptable for both. 31 as habermas clear-
ly states, minority groups «do not enjoy equal cultural rights free of charge» 32: 
multiculturalism does not merely mean the recognition of collective identities 
claimed by minority groups, but it also requires the integration of individuals 
and groups within the common political culture. That is, within the frame-
work of principles and rules, which defines the boundaries of the social order, 
and the limits of what we may recognise: citizens are empowered to maintain 
their cultural identity «under the supposition that along with all the others 
they understand themselves as citizens of the same political community.» 33 
When diversity concerns different world views, the accepting a same set of 
basic principles is the prerequisite of any kind of recognition.

It is true that such a set of principles is not necessarily a list of prin-
ciples concerning justice or a substantial vision of the common good (such 

30 haberMas, J., «struggles for recognition in the democratic constitutional state», in Gut-
Mann a. (ed.), Multiculturalism, cit., pp. 122 ss. That model has also been discussed in haber-
Mas, J., Eine Art Shadensabwicklung. Kleine politische Schriften, VI, suhrkamp, Fr. am M, 1987.

31 haberMas, J., «Intolerance and discrimination», International Journal of Constitutional Law, 1(1) 
(2003), p. 5.

32 Ibid., p. 10.
33 Ibid., p. 11.
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as the fundamental rights guaranteed in constitutional charters). according 
to so called ‘discourse-ethical’ foundation of tolerance, recognition is given 
within a framework of principles that lie at the basis of the correct proce-
dures of practical discourse: these procedures that are grounded on the un-
deniable presupposition of reasoning and argumentation 34. however, since 
the basic principles of the modern liberal democracies are consistent with the 
discourse-ethical account, and since the procedures of modern liberal democ-
racies seem to be the best realization of the procedures for a public discourse, 
the constitutional patriotism and the undeniable presuppositions of public de-
bate are the two coins of a same medal. For the sake of social cohesion, it is not 
necessary for citizens to share a number of moral ideals and values; civic vir-
tues are in fact formal virtues. Integration among citizens is achieved through 
the sharing of a democratic model within which the freedom of communica-
tion in the public sphere, the possibility of controlling the legitimacy of the 
power, the possibility of resolving conflicts through democratic procedures, 
are the core of a procedural consensus that goes beyond, and holds together 
the many alternative conceptions claiming for recognition. 35

These conditions undoubtedly express a search for consensus and mu-
tual understanding among persons, and tend to create a space of mutuality 
and reciprocity either in a substantial sense (by referring to a list of basic 
constitutional values) or formally (by referring to the rules and procedures 
of the discourse). as young rightly affirmed, they express «a desire for social 
wholeness, symmetry, a security and solid identity which is objectified because 
affirmed by others unambiguously. This is an understandable dream, but a 
dream nevertheless» 36.

as a matter of fact, limiting recognition to what does not go beyond a list 
of core values and procedures, which defines our shared vision of the commu-
nity we want, means excluding precisely those who are experienced as too dif-
ferent, so as to value and enforce social homogeneity. In other words, it means 
limiting recognition to these differences that in a pluralistic society are already 

34 apel, K.o., «plurality of the good? The problem of affirmative tolerance in a multicultural 
society from an ethical point of view», Ratio Juris, 10 (2) (1997), p. 208.

35 see haberMas, J., Struggles for Recognition, cit., p. 135. For an analysis of the link between citi-
zenship and participation to a common frame work of values, by the mean of the public debate, 
see van Gunsteren, h.r., «admission to citizenship», in Ethics, 98 (1988), pp. 731 ff.

36 younG, I. M., Justice and the Politics of Difference, princeton University press, princeton, 2011, 
p. 231.
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allowed (through the freedom of religion, worship and conscience, freedom 
of association, the principle of non-discrimination, etc.). What is starkly dif-
ferent, what expresses a stark otherness to our identity, is asked to become 
homogeneous to us, and to accept the basic values of our culture, otherwise it 
is deemed as intolerably different.

The ideal of a principled symmetry of any participant to the public dis-
course is, as young correctly states, an ideal picture of the real interaction 
between different identities. not only the image of a symmetrical effort to 
comply with democratic procedures and discourse ethics tends to neglect the 
difference and the particularity of the other’s position, and does not consider 
the context of interaction, but it does «involve members of socially and cul-
turally differentiated groups that also stand in specific relations of privilege 
and oppression with respect to one another.» 37 What is more important, such 
a paradigm imposes an additional burden precisely on those who are in the 
more vulnerable position, asking them to translate their claims into paradigms 
of rationality and reasonableness that might not belong to them. as haber-
mas himself recognized in a widely known article, the liberal state can nei-
ther expect of all citizens that they justify their claims independently of their 
religious convictions or world views, nor that every participant to the public 
discourse is obligated to supplement his/her public statements of cultural and 
religious convictions by equivalents in a generally accessible language 38.

This is the reason why the idea of a toleration conditioned to the accep-
tation of the basic principles of the discourse ethics is either too little, or too 
much 39: and this is the reason why I draw here the line between recognition 
(and accommodation) and toleration. If toleration does mean that the state 
must recognize the principle of the freedom of communication in the public 
sphere, and the possibility of controlling the legitimacy of the power, it is too 
vague to provide solutions to concrete problems. If, on the contrary, it does 
mean that the tolerated (or the would-be tolerated) claims are to be justified 
in the public arena through arguments and reasons that are consistent to the 

37 id., «asymmetrical reciprocity: on Moral respect, Wonder, and enlarged Thought», Constel-
lations, 3 (3) (1997), p. 349.

38 haberMas, J., «religion in the public sphere», European Journal of Philosophy, 14 (1) (2006), p. 9.
39 For an in-depth analysis of the critical aspects of such an ideal, according to which we would be 

able to find a shared and reasonable solution to the problems of pluralism, see waldron, J., 
«Toleration and reasonableness», in McKinnon, c. and castiGlione, d., The culture of toler-
ation, cit., pp. 21-34.
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principles of discourse ethics, it demands too much. In that second hypothesis, 
the liberal state would impose an undue psychological burden on those citi-
zens whose practices and world views are rooted on a faith, or on a traditional 
culture: they would be allowed to express and justify their convictions only 
provided they were able to translate them into rationally understandable ar-
guments. But, as habermas admits, we need not to «estrange ‘mono-glot’ cit-
izens from the political process», even if their religious or traditional language 
is the only one they can speak in public, and they should be fully perceived as 
members of the community, because «we should not over-hastily reduce the 
polyphonic complexity of public voices». 40

In sum, as raimon panikkar correctly stated, toleration begins where 
parties recognize themselves as really and decisively different to each other. 
What is at stake is always the question of the intolerable: the pluralism arises 
in the area of what is not negotiable for us. all the rest is a matter of accept-
ance, or compromise, or savoir-faire 41. To the limit that majority and minority 
groups are able to admit the same principles, and to structure their arguments 
in the same way, even if their claims are different, they do not need toleration: 
they do recognise each other. Thus, limiting toleration with the proviso of the 
acceptation of discourse ethics, and/or of basic principles of our constitutional 
charters, does mean limiting toleration to what is so similar that it does not 
need any real toleration: toleration does not end here, rather it begins here.

5. toleration as asyMMetric recoGnition

as I have explained above, if we want to maintain the difference between 
toleration and accommodation, we must consider toleration as starting pre-
cisely where recognition cannot be reciprocal anymore: it begins once we 
leave room for practices that are inconsistent with our own principles and 
rules. But if toleration begins where there is no reciprocity, then the structure 
of toleration is asymmetric.

To give a philosophical example, I consider toleration like an equivalent 
of the levinas’s understanding of the ethical relationship, in legal and po-

40 haberMas, J., Religion in the public sphere, cit., p. 10.
41 paniKKar, r., «The Myth of pluralism: The Tower of Babel. a Meditation on non-violence», 

CrossCurrents, 29 (2) (1979), p. 207.
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litical issues: rather than asking for a common and mutual recognition, the 
relationship between subjects starts with an asymmetric responsibility for the 
actually embodied person (the visage). people’s positions are neither reducible 
nor reciprocal to each other: the opening up to the other is –in levinas’s ac-
count– always a gift. 42 similarly, I argue that toleration may be perceived as an 
asymmetric burden (even if not a gift): something that the majority should do, 
even if it may ask nothing (or little) in return, because toleration happens in a 
relationship of power imbalance. 43

however, even if the majority may always decide not to tolerate, and not 
to leave room for a number of practices, I do not consider toleration as a simple 
act of grace. In other words, even if toleration is not properly owed (due to the 
power imbalance, and due to the consequent difficulty of asking for reciprocity), 
it is not arbitrary as well. There are reasons (within the Justifying system) that 
make toleration rightfully allowed, and reasons due to which toleration may not 
be allowed. In both cases, toleration is still granted or denied from an asymmet-
ric position: but in the first case it is an act that the majority has good reasons 
to do, while in the second there are good reasons not to do it. 44 The distinction 

42 léVinas, e., Totalité et infini. Essai sur l’extériorité, Martinus nijhoff, paris-la hague, 1961, 
p. 76; more precisely, lévinas understands the human relationship as a form of passivity, which 
is linked to the vulnerability of the self: it is linked to «la corporéité humaine vivante, en tant 
que possibilité de la douleur –en tant que sensibilité qui est, de soi, la susceptibilité d’avoir mal– 
en tant que soi découvert, s’offrant, souffrant, dans sa peau –en tant que dans sa peau, mal dans 
sa peau, n’ayant pas sa peau à soi– en tant que vulnérabilité». léVinas, e., Autrement qu’être ou 
au-delà de l’essence, Martinus nijhoff, la hague, 1974, pp. 86-87.

43 Forst stresses the need of a critical political theory, which implies an analysis of the «existing 
asymmetrical and biased «relations of justification» among members of a social and political ba-
sic structure, in terms of substance as well as of procedure». forst, r., The Right to Justification, 
cit., p. 151.

44 In that sense, my approach to toleration answers to the criticisms expressed by heyd concerning 
the current notions of toleration. he argues that if toleration is due according to a number of 
principles, it is not toleration anymore, properly speaking, being rather the recognition of a right: 
«Unlike a medieval sovereign, the state (...) cannot be engaged in toleration. The law either per-
mits or prohibits certain practices and activities. The prohibited act cannot be tolerated by the law 
and the permitted practice cannot be said to be endured as a matter of charity or restraint. Thus, 
for example, the issue of Muslim female students wearing headscarves in French state schools 
is not really a matter of toleration but a question of the correct interpretation of constitutional 
principles and of the idea of the separation of state and religion.» In other words, according to 
heyd, the legal status of minorities is a matter of rights rather than of toleration by the state. I fully 
subscribe that point: however, I argue that there are situations where minority practices and claims 
should be asymmetrically recognised, that is beyond any reference to specific state’s duties. see 
heyd, d., «Is toleration a political virtue?», in williaMs, M.s. and waldron, J. (eds.) Toleration 
and its limits, new york University press, new york and london, 2008, p. 178.
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between a mere grace-based toleration 45, and the asymmetric toleration concep-
tion that I am proposing here, is precisely related to the presence of reasons that 
sustain the second, and that may be absent in the first one.

What is therefore at stake is, first, a definition of the reasons according 
to which toleration is justifiable, that is the reasons why a majority should tol-
erate deviant practices and minority claims. second, a kind of threshold test 
would be necessary, in order to distinguish claims and practices that should be 
tolerated, from these that should be deemed intolerable.

as I have already discussed in the previous analysis, the basic reasons that 
underpin toleration, are the same which underpin the policies of recognition: 
a decent society 46 is a society where everyone is not excluded by that context 
of recognition that are the basis for self-esteem and respect. To ask some in-
dividual to decide between his/her personal belonging, or identity, and the 
participation in public life as a full member of the whole community, is not 
consistent with such a standard of decency. a decent society is a place where 
membership is allowed by virtue and not in spite of individual identity. The 
difference, I must stress again, is that reasons for toleration are not strong 
enough to justify a full recognition (and a subsequent accommodation) of the 
practices under consideration: reasons are in that case less relevant and per-
suasive.

however, if toleration begins where accommodation is not completely 
possible, or desirable, one may ask why the state should not simply reject the 
claims that it did not consider worthy of a full recognition. In other words, if a 
state (better: a majority) is not willing to change its rules, so as to recognise the 
minorities’ claims, it might have reasons to consider these claims as strongly 
inconsistent to its rules, and its basic principles. Thus, these claims should 
simply be rejected. I argue that there might be situations where an intermedi-
ate solution would be justified: that is, more just and fair. 47

45 see yoVel, y., «Tolerance as Grace and as rightful recognition,» Social Research, 65 (1998), 
pp. 897-919.

46 MarGalit, a., The decent society, harvard University press, cambridge: Mass., 1998.
47 such a third path is risky, because it exposes the parties to the possibility of failure; howev-

er, asking to overcome the logic of reciprocity, it opens new spaces for the permeability of 
identities, for their critical exam, as well as it gives to the others the opportunity to promote 
the hybridation of the mainstream culture. For an analysis of the risks and opportunities of 
toleration, see Giolo, o., «l’urgenza della tolleranza», Ragion Pratica, 2 (2006), pp. 437-
438.
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These situations concern claims advanced by particularly vulnerable 
groups, that is by minority groups that not only are in a position of social 
exclusion, but that are also particularly vulnerable.

In other words, I suggest to use the concept of vulnerability as a threshold 
test: only those groups that are, for different reasons, in a condition of specific 
vulnerability should be tolerated, and should receive special consideration and 
protection even beyond the limits of the policies of recognition. vulnerability 
may play the role of the justificatory reason that urges for toleration, even be-
yond the limit of what should be fully recognised and accepted in the public 
sphere. But what is the meaning of vulnerability, and what should be its role in 
issues related to minority groups’ claims?

vulnerability is, according to the definition provided by the United na-
tions department of economic and social affairs, an «integral part of the 
human condition», thus able to influence both individuals and organizations. 
More specifically, it is «a state of high exposure to risks and uncertainties, in 
combination with a reduced ability to protect or defend oneself against those 
risks and uncertainties and cope with the negative consequences». 48

such a definition is consistent to what many scholars argued, 49 by af-
firming that the term describes, at the same time, both a universal aspect of 
the human condition, and a peculiar condition of single individuals or groups. 
human vulnerability arises not merely from the vulnerability of the body, but 
concerns at the same time the co-existential, social nature of human life, and 
the constant potential for dependency: the human being is a Mängelwesen, 50 a 
deficient being who is constantly in need. The co-existential and social dimen-
sion of our lives position us differently within many personal, economic, legal 
and political relationships, thus our vulnerabilities range in magnitude and 
potential at the individual level. 51 vulnerability is thus a «relational» concept, 
which adds «attention to the individual subject by placing him/her in social 

48 united nations departMent of econoMic and social affairs, United Nations Report on 
the World Social Situation: Social Vulnerability: Sources and Challenges (new york: 2003).

49 see, among others, fineMan, M. a., «The vulnerable subject: anchoring equality in the hu-
man condition», Yale Journal of Law & Feminism, 20 (2008), pp. 251-273. butler, J., Precarious 
Life: The Powers of Mourning and Violence, verso, london, 2004. turner, B. s., Vulnerability and 
Human Rights, The pennsylvania state University press, University park: pa, 2006.

50 Gehlen, a., Man: His Nature and Place in the World, trans. McMillan, c. and pilleMen, K., 
columbia University press, new york, 1988, p. 13.

51 fineMan, M.a, The vulnerable subject, cit., p. 10.
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context»: 52 it is related to the fact that we are subjects to the «whim of anoth-
er», and that we may not even know the people on whom our lives depend. 53

For this reason, even if every human being is vulnerable, everyone expe-
riences his/her vulnerability in a different manner, depending on the resourc-
es (interpersonal, legal, economic, etc.) he/she possesses or is entitled to. 54 In 
other words, our ability in facing vulnerability is related to a wide range of 
social assets, that are the networks of relationships within which we live, and 
from which we receive support: families, associations, trade unions, religious 
groups, etc. and even if public institutions do not directly provide these net-
works, their action is deeply conditioned by policies and rules that define and 
govern them.

additionally, even if every human being is vulnerable, not everyone is 
vulnerable in the same way, nor to the same measure. some people, due to 
their specific group membership, are marked by specific and particularly strong 
forms of vulnerability. What are these forms? I argue that we may use, in de-
termine whether we face a group that experience a particularly strong form of 
vulnerability, the standard test adopted by the ecthr in a number of cases, 
which takes the criteria of relationality, particularity, and harm into consider-
ation. 55

Group’s vulnerability is relational, because it is referred to the social con-
text: to put it more directly, group vulnerability is related to social, historical, 
and institutional forces, that should be taken into account in determining its 
measure and its potentiality of harm. some form of prejudice and stigma, 
for instance, can originate and sustain the vulnerability of a single group of 
people: they are peculiar to the condition of such a group, and affects their 
enjoyment of fundamental rights and social goods. accordingly, in d.h. and 

52 Ibid., p. 13.
53 butler, J., Precarious Life, cit., p. vii.
54 These resources can be classified in (at least) three main groups: material assets, human as-

sets, and social assets. Institutions can provide us with goods that shape our quality of life, like 
economic resources, taxes, subsidies, but also credit policies and inheritance rules: these are 
examples of material assets. see Kirby, p., Vulnerability and Violence. The impact of Globalization, 
pluto press, london, 2005, p. 55. also institutions may influence our human assets, that are our 
human capital or our capabilities, through health care system, education, employment services, 
etc. see nussbauM, M.c., Frontiers of Justice: disability, nationality, species membership, Belknap 
press, cambridge: Ma – london, 2006, p. 70 and p. 164.

55 peroni, l., and tiMMer, a., «vulnerable groups: The promise of an emerging concept in eu-
ropean human rights convention law», International Journal of Constitutional Law, 11 (2013), 
p. 1064.
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others v. the czech republic, the court stated that roma have become a 
specific type of vulnerable minority as «a result of their turbulent history and 
constant uprooting». 56

consequently, group vulnerability is shaped by specific group-based ex-
periences. neither every disadvantaged group is vulnerable in the same way, 
nor every social or historical circumstance produces the same kind of vul-
nerability. This is the reason why the court considers with specific atten-
tion «particularly vulnerable groups», 57 where the term ‘particularly’ stresses 
that specific protections are allowed to specific needs, and that the considered 
groups are those more in need.

Finally, the main indicator of such a particular vulnerability is the harm 
produced by historical forms of prejudice, by misrecognition, and by patterns 
of cultural devaluation that produce specific form of discrimination, social 
disadvantage, or material deprivation. In that perspective, an analysis of ap-
plicant’s living condition (thus, a case by case analysis) can determine if, and 
to what extent, he/she belongs to a particularly underprivileged and vulner-
able group, thus in need of special protection by states and institutions. In 
M.s.s. v. Belgium and Greece, 58 for instance, the court grounded its analysis 
on the consideration of the daily reality of asylum seekers in Greece, their 
dependence on the state, the trauma they experienced during the process of 
migration, and the deficiencies of the Greek asylum system. 59 It is not a mere 
condition if misrecognition that counts, but a harmful condition of misrecog-
nition, deprivation, and discrimination.

such an approach is consistent to the heyd’s claim for treating toleration 
«as involving a perceptual shift: from beliefs to the subject holding them, or 
from actions to their agent». Toleration, in that perspective, is granted not 
because the considered practices have an intrinsic value as such, but because 
the majority acknowledges the agent’s intrinsic attachment to these values 60 
and takes the specific group vulnerability into consideration.

56 d.h. and others V. the czech republic (Gc), app. no. 57325/00.
57 alaJos Kiss V. hunGary, app. no. 38832/06.
58 M.s.s. V. belGiuM and Greece, app. no. 30696/09.
59 peroni, l., «vulnerable groups», cit., p. 1069.
60 heyd, d., «Introduction», in heyd, d. (ed.), Toleration: An Elusive Virtue, princeton University 

press, princeton, 1996, pp. 11-13. The importance of a perceptual shift is –even if different-
ly– also argued by nussbaum: according to her perspective, toleration needs (in order to be 
concretely achieved, and not only theoretically defended) a radical change in people’s attitudes: 
«the problem cannot be resolved without careful thought about how a liberal state can cultivate 



Fabio Macioce

248 persona y derecho / vol. 77 / 2017/2

such a consideration of the particularly vulnerable condition of minority 
groups does not imply, per se, toleration. It merely implies that the reason 
not to tolerate a specific practice must be examined under a closer scrutiny: 
every decision about tolerating or not, should start from an aprioristic fa-
vour towards vulnerable groups’ claims, whose condition acts as a «magnify-
ing glass», 61 through which every deprivation, every discrimination, and every 
choice about detention or expulsion looks bigger. Those who hold the power 
to tolerate (or not), must exhibit their reasons, and must demonstrate that the 
groups’ specific vulnerabilities have been taken into consideration, otherwise 
their choices will be deemed unreasonable. 62

We might consider, for instance, the so called «caravan cases»: according 
to the court, due to the ascertained roma’s vulnerability, states are to a certain 
extent under the obligation to facilitate their lifestyle. 63 For that reason, states 
may recognise the claims advanced by roma groups, and allow them to live 
according to their lifestyle. In this cases, states do fully (or partially) recognise 
a minority culture and its practices, and they do modify the rules of the Basic 
system so as to leave room for a group that is divergent from the mainstream 
culture: to the extent such an accommodation is allowed with the proviso that 
the group accept the integration within a common framework of principles 
and rules, this is not an example of toleration, but a policy of recognition. 64

emotions that support equal respect and a toleration that is more than grudging obedience to 
law», see nussbauM, M., «radical evil in the lockean state: The neglect of the political emo-
tions», Journal of Moral Philosophy, 3 (2) (2006), pp. 159-178. In a similar sense, Wolff argues for 
the relation between the specific social ethos, and the kind of tolerating response to minorities’ 
claims: see wolff, J. «social ethos and the dynamics of toleration», in McKinnon, c. and 
castilione, d., The culture of toleration, cit., p. 151.

61 peroni, l., Vulnerable groups, cit., p. 1079.
62 a similar approach to that I am arguing for, has been discussed by Meital pinto, with specific 

regard to the vulnerability of religious groups, and –more in general– to the merits of using 
vulnerability as a criterion to balance neutral liberalism, on the one hand, and the protection of 
cultural identities, on the other hand. see pinto, M., «What are offences to Feelings really 
about? a new regulative principle for the Multicultural era», Oxford Journal of Legal Studies, 
30 (4) (2010), pp. 695-723. 

63 connors V. united KinGdoM, app. no. 66746/01, par. 84: «The vulnerable position of gyp-
sies as a minority means that some special consideration should be given to their needs and 
their different lifestyle both in the relevant regulatory framework and in reaching decisions in 
particular cases»; see also sMith V. united KinGdoM, app. no. 25154/94; beard V. united 
KinGdoM, app. no. 24882/94.

64 It must be stressed that such a positive obligation to facilitate roma lifestyle does not mean that 
minority members are allowed to live according to their culture, because the obligation is pro-
cedural: «as intimated in Buckley, the vulnerable position of Gypsies as a minority means that 
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on the contrary, state authorities may consider a specific practice incon-
sistent with the basic principles of the legal system, and not deserving spe-
cial policies of recognition and accommodation: thus, as not deserving any 
amendment of the rules of the Basic system, because the reasons of the Justify-
ing system are not strong enough: this is for instance the case of female genital 
mutilation, that must not be recognised at all.

There is a third possibility, however. such a third option may take place 
in cases where the breach of the Basic system must not be overcame, because 
we lack reasons strong enough to justify a policy of accommodation, but 
there are other reasons that make unreasonable a blunt refusal: first, the 
practice is claimed as part of the identity of a particularly vulnerable group. 
second, it does not endanger the fundamental rights of other people. one 
may consider the definition of «adulthood» and the limits to marriage, or 
the definition of what a ‘mature’ minor is, for example with regard to the 
expression of consent to medical treatments. In both cases, we should rec-
ognise that the minimum age at which a person is allowed to marry is often 
set at 18, at least in many european countries, 65 and that different limits are 
set for specific activities, like driving, smoking, giving a valid sexual consent, 
etc. These age limits are reasonable, of course, and there might be no rea-
sons to change them: but, at the same time, they are largely contingent, de-
pending on what the mainstream culture consider the right moment should 
a person decide for herself. I argue that issues related to cultural definitions 
of adulthood may be good objects of toleration: not in the sense that any 
cultural claim must be tolerated, but in the sense that state authorities, in 
deciding how to deal with these claims, must show they have taken the spe-
cific vulnerability of the claimant group into account. If the vulnerability of 
the group is deemed particularly intense, and the practices considered are 
not harmful for the fundamental rights of other people, state authorities 
must adduce stronger reasons to justify the decision not to tolerate. In that 
case, the practice considered might be tolerated, disregarding (that is, with no 
formal amendment) the rules of the Basic system, because of the particular 
group vulnerability.

some special consideration should be given to their needs and their different lifestyle both in the 
relevant regulatory planning framework and in reaching decisions in particular cases» chapMan 
V. the united KinGdoM, cit., par. 96.

65 see also the Un the 1962 convention on consent to Marriage, Minimum age for Marriage, 
and registration of Marriages. 
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6. conclusion

In that paper, I have argued for an asymmetric conception of toleration. 
Toleration is a form of disregard of the rules of the Basic system, for the same 
reasons that underpin other policies of recognition. however, reasons for tol-
eration are not strong enough to justify a full recognition (and a subsequent 
accommodation) of the practices under consideration: reasons are in that case 
less relevant and persuasive.

consequently, while through recognition the rules of the Basic system 
are modified and adapted to the new scenario (that is, to the scenario that is 
made different by the presence of the others), through toleration they are not: 
the rules of the Basic legal system remain the same, but they are partially or 
temporarily overcame.

a further difference is noteworthy: toleration overlooks the dialectic of 
reciprocity, which underpins the paradigm of recognition: toleration is re-
quired for a number of radical differences that are beyond the range of what 
we can recognise and accommodate, thus it is something that the majority 
should grant, even without asking anything (or little) in return. Toleration 
happens in a relationship of power imbalance: this is the reason why I have 
labelled toleration as a form of asymmetric relationship.

at the same time, as I have demonstrated, toleration is neither a simple 
act of grace, nor fully arbitrary. There are reasons that make toleration right-
fully allowed, and reasons due to which toleration may not be allowed. one 
of these reasons –it may be the most persuasive– is the condition of particular 
vulnerability of the considered minority group. only those groups that are, 
for different reasons, in a condition of specific vulnerability should be tolerat-
ed, and should receive special protection even beyond the limits of the policies 
of recognition. In other words, vulnerability may urge for toleration, even 
beyond the limit of what should be fully recognised and accepted in the public 
sphere. of course such a condition of minority groups does not imply, per se, 
toleration: it merely implies that the reason not to tolerate must be exam-
ined under a closer scrutiny, and that every decision about vulnerable groups’ 
claims should start from an aprioristic favour towards them.
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