
ABORTION IN AMERICA 

C. F. Murphy, Jr. 

I 

In Roe v. Wade,1 which was ctecided in 1973, the Supreme 
Court of the United States held that prior to the viability of a fetus, 
a woman had a constitutional right to terminate a pregnancy by 
having an abortion. The decision brought a storm of protest and, 
from the beginning, efforts were made both in the political arena 
and through litigation to overrule the decision. Equally vehement 
forces soon organized to preserve the decision under a "pro
choice" banner. A number of subsequent judgments by the 
Supreme Court gave those seeking to reverse Roe v. Wade sorne 
cause to believe that their hopes would be realized. In M aher v. 
Roe2 the Court held that the govemment could choose to defray the 
medica! costs of childbirth while refusing to fund non-therapeutic 
abortions. In Thornburgh v. American College of Obstetricians3 a 
divided court reaffirmed the principles of Roe v. Wade. In 
Thornburgh, Justice O'Connor, writing in dissent, argued that the 
State has compelling interests, in both maternal health and potential 
human life, which continue throughout a pregnancy. She insisted 
that the fundamental rights jurisprudence of the Court limited 

l. 410 u.s. 113 (1973). 
2. 432 U.S. 464 (1977). See also, Harris v. McRae, 448 U.S. 297 (1980). 
3. 476 u.s. 747 (1986). 
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judicial scrutiny to a detennination of whether state laws infringing 
upon liberty had a rational relation to the legitimate interests which 
the state was entitled to protect. More exacting scrutiny should, in 
her view, be reserved for situations where a state regulation posed 
an undue burden upon an abortion decision. Such a burden would 
exist only where there were absolute obstacles to, or severe limits 
upon, the pregnant woman's choice. 

In a 1989 decision, Webster v. Reproductive Health Services,4 
the Court declined an opportunity to decide whether Roe v. Wade 
should continue to be the basic law on abortion. In W ebster, the 
Court upheld a state law which forbade state employees from 
perf orming abortions during the course of their employment unless 
it was necessary to save the mother's life. A provision of the law 
forbidding the use of state funds to .encourage an abortion was also 
upheld. In further upholding provisions of the law which might 
require testing to determine whether a fetus was viable before 
performing an abortion, the court carne into conflict with an 
essential feature of the Roe v. Wade reasoning. 

Roe had established a rigid trimester regime. During the first 
three months of pregnancy, virtually no regulation was pennitted; 
in the next three months, state law designed to protect the health of 
the woman -but not the potential life of the fetus- was allowed. In 
the third, the state was allowed to forbid abortions, provided the 
life or health of the mother was not at stake. In Webster, the court, 
in an opinion by Chief Justice Rehnquist, upheld the state viability 
testing provisions, even though this might give the state interest in 
potential life sorne relevance to second trimester circumstances. 
Roe was modified to accommodate that change, but the court felt 
that the essential holding of the earlier decision was not at stake in 
Webster. 

By the time of Webster, changes were occurring in the 
personnel of the Court which further enhanced speculation that 

4. 492 u.s. 490 (1989). 
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Roe v. Wade would eventually be overruled. Justice Rehnquist's 
opinion in Webster was joined by a new member of the court, 
Justice Kennedy. Another new member, Justice Scalia, wrote a 
separate opinion to assert his view that Roe v. Wade should be 
overruled. Two of the dissenters in Webster, who firmly believed 
in Roe -Justices Brennan and Marshall- would soon retire. 
Changes in the composition in the court, as well as the erosion of 
sorne of the principles of Roe v. Wade, suggested that the time 
would soon arrive when the Supreme Court would have to directly 
face the question whether women should, or should not, have a 
constitutional right to choose to have an abortion. That opportunity 
carne in the October term, 1991, when the court's docket included 
the case of Planned Parenthood of Southeastern Pennsylvania v. 
Casey. 

The Court announced its decision in Casey on June 29, 1992. 
The judgment of the Court was announced in the joint opinion of 
Justices O'Connor, Kennedy, and a new appointee, Justice 
Souter. Beginning with the striking phrase that "Liberty finds no 
refuge in a jurisprudence of doubt" the court invoked principles of 
stare decisis in order to reaffirm the essential holding of Roe v. 
W ade, as now understood. Roe was interpreted by these three 
Justices as holding that the concept of liberty, given constitutional 
protection in the due process clause of the Fourteenth Amendment 
to the Constitution, included the right of a woman to choose to 
have an abortion before viability and to make that choice without 
undue interference from the state5. The joint opinion reaffirmed the 
due process grounds of Roe v. Wade, but it rejected the more 
rigorous standard of Roe, that all restrictions upon choice would 
be subject to strict scrutiny and upheld only if they advanced 
compelling state interests. The important point, for these Justices, 
was that the basic holding must be reaffirmed. 

5. Planned Parenthood of Southeastern Pennsylvania v. Casey, 112 S.Ct. 
2791 (1992). (This reporter citation is the only one available for recent 
decisions of the United States Supreme Court). 
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At the same time, the joint opinion recognized that Roe did not 
give sufficient recognition to the state's interest in potential life and 
that the strict trimester re gime was too inflexible to accommodate 
the legitimate interests of a state. Thus, while upholding Roe, the 
three justices adopted an "undue burden" rather than a "strict 
scrutiny" test for determining the legitimacy of state regulation. 
Applying the new test, they upheld provisions of the state law 
being challenged which were designed to assure the informed 
consent of the pregnant woman by the provision of information on 
the consequences of an abortion as well as a 24-hour waiting 
period between the providing of the material and the actual abortion 
procedure. While it struck down spousal notification provisions, 
the joint opinion did uphold regulations requiring a minor female to 
notify at least one parent6. 

The precedential force of Casey may be itself difficult to 
measure because of the spread of separate opinions. Justices 
Blackmun and Stevens wrote separate opinions, concurring in part 
and dissenting in part. Chief Justice Rehnquist, together with 
Justices White, Scalia, and Thomas, the most recent appointee, 

6. Before an unemancipated minar woman under the age of 18 can obtain 
an abortion under the challenged law, she must furnish the consent of one of 
her parents or choose a judicial by-pass procedure. The pregnant minar must 
then prove to a court that she is mature enough to make the abortion decision. 
Under sorne by-pass laws it may be sufficient that an abortion would be "in her 
best interest''. Compare, Akron v. Akron Center For Reproductive Health, 462 
u.s. 416 (1983). 

In Casey, the joint opinion struck down the spousal consent provision, 
relying upon the statistical evidence of the abuse of married women by their 
husbands, and also upon a finding by the district court that the notification 
provision made it likely that sorne women who would have otherwise had an 
abortion would not do so. It also relied upon the marital jurisprudence of the 
Supreme Court which stresses the independence of the marital partners and 
their separate emotional and moral existence. Compare, Eisenstadt v. Baird,405 
U.S. 438, 453 (1972). At common law, a married woman had no legal 
existence apart from her husband. Bradwell v. Illinois, 16 Wall. 130, 21 L.Ed. 
442 (1873). 
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wrote an opinion concurring in part and dissenting in party, while 
Justice Scalia wrote a separate opinion in which he was joined by 
Justices White, Thomas, and Chief Justice Rehnquist. Perhaps all 
that is clear is that there are five votes for sustaining Roe's holding 
that the due process clause upholds the right of a pregnant woman 
to choose to have an abortion before viability. This much can be 
gleaned from the positions of Justices O'Connor, Souter, 
Kennedy, Stevens, and Blackmun. And one of those, Justice 
Blackmun, is, at 84 years of age, the oldest member of the court. 
Whether the compromise forged by Justices O'Connor, Souter, 
and Kennedy, will survive remains to be seen. 

II 

The tension between stability and change is one of the central 
antinomies of the legal process. The doctrine of stare decisis is a 
means for resolving that tension in favor of the interests in 
stability. Stare decisis, the upholding of past precedent, also 
reflects a preference for certainty over an indefinite search for 
substantive justice7 The application of stare decisis in Casey is 
also an attempt to prevent the resolution of constitutional 
controversies from becoming indistinguishable from politics. Thus 
the doctrine of stare decisis is more than a theory of repose, it is 
also a means of upholding the rule of law. In the words of the joint 
opinion: 

The Court's duty in the present case is clear. In 1973 it confronted 
the already divisive issue of governmental power to limit personal 
choice to undergo abortion, for which it provided a new resolution based 
on the due process guaranteed by the Fourteenth Amendment. Whether 
or not a new social consensus is developing on that issue, its 
divisiveness is no less today than in 1973 and pressure to overrule the 

7. See generally, Richard A. POSNER, The Problems of Jurisprudence 
(Cambridge: Harvard University Press, 1990). 



136 C. F. MURPHY, Jr. 

decision, like pressure to retain it, has grown only more intense. A 
decision to overrule Roe's essential holding under the existing 
circumstances would address error, if error there was, at the cost of both 
profound and unnecessary damage to the Court's legitimacy, and the 
nation's commitment to the rule of law. It is therefore imperative to 
adhere to the essence of Roe's original decision, and we do so today8. 

This reasoning was sarcastically attacked in the dissents as 
being an abandonment of the judicial function. Justice Scalia 
described the stare decisis argument as contrived9. The joint 
opinion has, however, more merit than the dissenters were willing 
to acknowledge. The legitimacy of the Court depends upon a 
general acceptance of its decisions. And those decisions are 
accepted "not so much because of the authority of the Court, but 
because of a general belief in the principies for which the decisions 
stand"lO. The Rule of Law is a central principle, and the joint 
opinion is correct in its view that public acceptance of the role of 
the Supreme Court in our constitutional system would be greatly 
undermined if the court was perceived as overruling a precedent 
because of political pressure. Moreover, as the opinion points out, 
the fundamental principie of Roe: that every person's liberty, in 
matters of intimacy, should be free from government intrusion, has 
wide public, as well as precedential, support. 

The position of President Bill Clinton on abortion in America 
reflects a broad social consensus. During the campaign, he stated 

8. Planned Parenthood v. Casey, 112 S.Ct. 2791, 2816 (1992). 
9. "The Court's reliance u pon stare decisis is contri ved. It insists upon the 

necessity of adhering not to ali of Roe but only to what it calls the "central 
holding". It seems to me that stare decisis ought to be applied even to the 
doctrine of stare decisis and I confess ne ver to ha ve heard of this new, keep 
what you-want-and-throw-away-the-rest version 112 S.Ct. 2881. (Scalia, J. 
concurring in part and dissenting in part). 

10. G. Edward WHITE, The Supreme Court's Public and the Public's 
Supreme Court, 52 Vir. Quarterly Rev., No. 3 (1976), reprinted in G. 
EDW ARD WHITE, PATTERNS OF AMERICAN LEGAL THOUGHT, 290, 
306 (Bobbs-Merrill, 1978). 
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simply that he favored free choice, but <lid not favor abortion. 
Such a position is, of course, morally questionable, particularly 
when the existence of choice leads, in fact, to the destruction of 
innocent life. But the viewpoint has a sociological reality which is, 
perhaps, unique to the American experience. The value of the 
decision reached in Casey, and its relevance to the abortion 
controversy throughout the world, depends upon an understanding 
of these social contingencies. 

Personal liberty has an essential place in the values and culture 
of the United States. It is associated with autonomy: with the 
freedom of each person to determine h'is, or her, own destiny. 
Since colonial times, much of the American character has been 
shaped by the perception that, ultimately, one is answerable only to 
oneself. The movement for the emancipation of women has been, 
in large measure, an attempt to extend these values of 
independence and self-sufficiency to women. This is a part of the 
reason why the attempts to overturn Roe v. Wade have been 
unsuccessful. The extension of liberty to pregnancy choices has 
also been facilitated by developments in constitutional doctrine 
which, under the rubric of the right of privacy, assure that matters 
of intimacy are entitled to special protection from the power of 
government. The joint opinion, as it reflects the convictions of the 
only woman justice, Justice O'Connor, dramatically expresses the 
deeply personal nature of the decision whether to continue an 
unwanted pregnancyl 1. However, when the opinion seeks to 

11. "Abortion is a unique act. Though abortion is conduct it does not 
follow that the State is entitled to proscribe it in ali instances. That is because 
the liberty of the woman is at stake in a sense unique to the human condition 
and so unique to the law. The mother who cardes a child to full term is subject 
to anxieties, to physical constraints, to pain that only she must bear. That 
these sacrifices have from the beginning of the human race been endured by 
women with a pride that ennobles her in the eyes of others and gives to the 
infant a bond of lave cannot alone be grounds for the state to insist that she 
make the sacrifice. Her suffering is too intimate and personal for the State to 
insist, without more, upon its own vision of the woman's role, however 
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justify the reliance of women upon Roe v. Wade, as a reason for 
upholding that ruling, the argument becomes somewhat less 
convincing. 

Justified reliance upon established law is one of the most 
important interests which the doctrine of stare decisis is meant to 
protect. Its value is most evident in matters of commercial or 
property law where stability of expectations is necessary to the 
security of rights. The reliance of women upon the rights laid 
down in Roe v. W ade is more difficult to maintain. Here the 
interest is intangible, and its moral value is controversia!. The 
opinion of Justices O'Connor, Souter, and Kennedy claimed that 
the overruling of Roe would be inequitable because it would 
interfere with the reproductive planning of modern women: 

[F]or two decades of economic and social development people have 
organized intimate relationships and made choices that define their views 
of themselves and their places in society, in reliance upon the 
availability of abortion in the event that contraception should fail. The 
ability of women to participate equally in the economic and social life 
of the National has been facilitated by their ability to control their 
reproductive lives .The Constitution serves human values, and while the 
effect of reliance on Roe cannot be exactly measured, neither can the 
certain cost of overruling Roe for people who have ordered their 
thinking and living around that case be dismissect12, 

What is dubious about this reasoning is its assumption that 
reproductive planning is an unqualified good. The practica! 
advantages of ali forms of birth control, including abortion, have 
largely blinded the American people to the adverse consequences 
of this reliance upon technological development. These scientific 
refinements have been accompanied by changes in the way that the 

dominant that vision has been in the course of our history and our culture. The 
destiny of the woman must be shaped to a large extent on her own conception 
of her spiritual imperatives and her place in society. 112 S.Ct. 2791, 2807 
(O'Connor, J., Judgment and Opinion of the Court). 

12. 112 S.Ct. at 2809. 
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human person understand himself, or herself, in relation to the 
overall order of the universe. The idea of a natural order of 
existence has been eclipsed. Important choices are guided by a 
calculating disposition which valuates all human connectedness in 
terms of individual advantage. The logic of this self-centered 
liberty is one which demands the removal of all external restraints 
u pon the quest for autonomy. In theory, each is to have an equal 
right to the most extensive liberty, compatible with a similar liberty 
for others. But others, in this context, means those powerful 
enough to assert their own self interests as a check upon our 
wilfulness. The result is a denial of justice to those who are less 
powerful, and more vulnerable. This is particularly the case when 
"reproductive planning" becomes a euphemism for abortion. 

The reasoning of the joint opinion for the Court also assumes 
that, in most circumstances, increasing participation of women in 
the economy will always be to their advantage. The degree of 

·control that women have been able to assert over the processes of 
reproduction has greatly enhanced their capacity to participate in 
the economic and social life of the modern world. For sorne, this 
greater freedom has made possible a realization of personal talents 
which, in an earlier age, would have been left uncultivated. But for 
many others -many more than conventional feminist ideology 
cares to admit- economic opportunities have brought women more 
bondage than freedom. Large numbers of working women are 
participating in the economy out of necessity rather than choice. 
And where choice is operative, it often <loes little more than 
perpetuate and increase the material acquisitions of a consumer 
culture. What men -and now, women- calcula te about are those 
material values which might enhance their desires for a life of 
comfortable self-preservationl3. 

13. For a good critique of the calculating nature of individualism, and its 
relevance to the abortion controversy, see George PARKlN GRANT, English
Speaking Justice (Notre Dame: University of Notre Dame Press, 1985). 
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In the United States, the general debate over abortion makes, 
little progress beyond the extremes of abolition and permissiveness 
because the deeper significance of the extension of choice is never 
subject to serious scrutiny. It is simply taken for granted thatto be 
rational is to be concerned with one's own welfare. Thinking of 
ourselves in isolation, we imagine that moral problems are matters 
of solitary importance. Y et our deeper moral dilemmas are those 
which exist between our own determined individualism and our 
need for community. Novelists have long recognized that his 
conflict is most intense in matters of sexual morality14. These 
battles between individualism and communitarianism soon spill 
over into politics. If unresolvable at that level, they may become 
significant constitutional controversies. The contest over abortion 
rights is one in which the interests of a communal nature received 
insufficient attention. One of the major criticisms of Roe v. Wade 
was that the Supreme Court, by allowing for choice up to the time 
of viability, virtually negated the societal concem for the unborn15, 
The compromise adopted by the joint opinion in Casey,does give a 
greater recognition to the social realities because it gives more 
scope to the community interest in reducing the burden of 
justification for state intervention, by allowing for an informed 
consent, and in its recognition of sorne parental influence over the 
abortion decision of a minor. 

14. Consider, for example, the observations of D. H. Lawrence on the fate 
of the characters in the novels of Thomas Hardy. Referring to their locale, 
Lawrence observes, "It is in Wessex, that the individual succumbs to what is 
in its shallowest, public opinion; in its deepest, the human compact by which 
we live together, to forro a community". Hardy's "Predilection d'artiste", in 
Hardy, 46, (Albert J. Guerard, ed. 1963). 1 discuss these problems further in C. 
F. MURPHY, Descent Into Subjectivity, Ch. 2. (Hollowbrook Pub!. 1990). A 
good collection of essays on the general tension between the individual and the 
community can be found in Communitarianism and I ndividualism, A vineri and 
De-Shalit, ed., (Oxford: Oxford University Press, 1992). 

15. E.g. Andrew Kaufman, "Judges or Scholars? To Whom Should We 
Look For Our Constitutional Law?" 37 J. of Legal Ed. 184 (1987). 
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The Supreme Court has tried to strike a balance between the two 
dimensions of the abortion controversy. Although reaffirming, in 
part, the seminal decision of Roe v. Wade, it also gave increased 
recognition to the state interest in the potential life of the fetus. So 
far it has stuck to this solution. It has refused to review a case 
challenging a waiting period as an undue burden and also declined 
an opportunity to evaluate a lower court decision holding a strict 
anti-abortion law as unconstitutional under Roe v. Wade16. 

Having stated what has occurred in the constitutional juris
prudence of the United States with respect to abortion, we can now 
turn to an evaluation of its broader importance. One may ask: Is the 
development of the balance between personal freedom and social 
control represented by the evolution from Roe v. Wade to the 
Casey decision, something belonging purely to the positive law of 
the United States, and thus without universal significance? Or 
does this adjustment have broader humanistic meaning? 

16. Guam v. Society of Obstetricians & Gynecologists v. Ada, 962 F.2d 
1366 (CA Guam, 1992). Denial of Cert. noted in 113 S.Ct.Rep.No. 4, 
XXVII. The waiting period decision is Barnes v. Moore, No. 92-558 on the 
Supreme Court docket. Barnes arose in a poor rural state -Mississippi- and 
petitioners claimed that the 24-hour waiting period was under those 
circumstances, an undue burden. Significantly, the number of abortions in 
Mississippi has fallen to about half of its previous number because of the 
waiting period. N.Y. Times, Dec. 18, 1992, A3, el. 4-8. 




